IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JONATHAN B. EICHELMAN, ) CIVIL ACTION
Paintiff, :

V.

LANCASTER COUNTY, et d., :
Defendants. : NO. 06-547

MEMORANDUM OPINION

DAVID R. STRAWBRIDGE August 21, 2007
UNITED STATES MAGISTRATE JUDGE

l. INTRODUCTION

Plaintiff Jonathan B. Eichelman (* Plaintiff” or “ Eichelman™) brought thisaction agai nst, inter
alia, Defendants Lancaster County (“the County”); Vincent Guarini, the warden of the Lancaster
County Prison (“Warden Guarini”); Corrections Officer M. King (“C.O. King”); and Corrections
Officer Torres (“C.O. Torres’).! He seeks monetary relief relating to his treatment while detained
in the Lancaster County Prison (“the Prison”) for a short period of timein June 2005. The parties
consented to magistrate judge jurisdiction. (Doc. No. 25.)

Presently beforethe Court isthemotion for summary judgment filed on behalf of the County,
Warden Guarini, and Corrections Officer King (collectively “the County Defendants’). (Doc. No.

31.) Alsobeforethe Court isthe motionfor summary judgment filed by C.O. Torres. (Doc. No. 32.)

! Other defendants — various corrections officers, a doctor in the County prison medical
department, and “ John” or “ Jane Doe” persons — have been dismissed from this suit. (See Orders
dated Aug. 10, 2007 (Doc. No. 66) and Aug. 15, 2007 (Doc. No. 76.)
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Both motions have been fully briefed and are now ripe for resolution. For the reasons set forth
below, we will grant in part and deny in part Defendants’ motions.
. FACTUAL BACKGROUND?

Plaintiff wasarrested on June 3, 2005 for ashooting incident that took placethe previousday
outsideaL ancaster County Taco Bell restaurant in which atwo-year old Hispanic boy waswounded.
He protested hisinnocencewhile being taken to the police department and beforethe district justice.
He was then transported to the Prison in the early morning hours of Saturday, June 4, 2005. The
police officer who transported him to the Prison advised a Prison intake official, C.O. Riley, that
Eichelman was “the one that shot the two year old at Taco Bell.” At some point thereafter, and
within earshot of inmates, C.O. Riley proceeded to inform two constables who happened to be
present in the commitment area that Eichelman was charged in that particular shooting. (Aponte
Dep. [Ex. D] at 7, 23-24, 29; Laureano Dep. [Ex. Q] at 22-25; Br. in Supp. of Lanc. Cty. Defs.” Mot.
for Summ. Jmt. at 5.)

Another new detainee, Jose Soto, was a so brought to the Prison on June 4. Soto had been

within earshot of C.O. Riley when he comaemted to the constables that they were detaining the

2 The memoranda of law in support of Defendants’ motions contained narrative sections
describing the*factual background” of thecase. Plaintiff’ sresponsesto thetwo motionscontain his
own narrative section entitled “ counter statement of facts.” Apart from afew footnotesin Plaintiff’s
papers highlighting contested facts, for the most part, the parties papers do not make it readily
apparent which facts (whether or not deemed “ material”) are disputed asto createissuesfor thejury
to resolve. Inlight of the summary judgment standard, we assume to be true, for purposes of this
motion, the facts asserted by Plaintiff that have some support in the record. We do not purport to
describecontrary factsastoissuesfor which Plaintiff presents sufficient evidenceto defeat summary
judgment. Obvioudly, at trial thejury will hear differing versionsof events, will have an opportunity
to judgethe credibility of the source, and will be tasked with the responsibility of determining what
probably occurred.



individual involved in the baby shooting.® Eichelman observed Soto and another Hispanic inmate
turn and look at him as law enforcement personnel in the commitment area appeared to talk about
him and look a him. Soto and the other inmate were then placed in the same holding cell as
Eichelman, although other holding cells were available. Eichelman felt that the two Hispanic
inmates had their eyes on him after nearby officials pointed him out. Soto then slapped or punched
Eichelman in the face, to which Eichelman responded by “screaming ... for a minute or two”: “I
didn'tdoit, | didn't do it, I'm telling you, | didn't do it.” When Eichelman asked Soto why he
punched him, he understood Soto to refer to the “little boy.” (Eichelman Dep. [Ex. C] at 144-45,
150; Aponte Dep. [Ex. D] at 7-8, 24-26; Riley Dep. [Ex. P] at 19-20.)

Constable Aponte witnessed the assault and advised C.O. Riley, who had been standing
behind the desk, that the “Spanish guy” just “popped the shit out of that white boy.” C.O. Riley
advised Constable Aponteto ignoreit and not |ook so obvious, making referenceto the surveillance
camerasinthecommitment area. (Aponte Dep. [Ex. D] at 8-10; Aponte Stmt. dated Sept. 19, 2005
[Ex. MM].)

Eichelman remained in the commitment section until he could be more formally classified
by appropriate personnel. A supervisory officer, however, determined that while he was in the
commitment section he should be housed in a cell by himself, “based on the inmate’'s charges and
theevent surrounding thosecharges.” (Ennis Stmt. dated June9, 2005[Ex. §].) Eichelman’sformal
classification interview was conducted by the incoming supervisor on the next shift, Sgt.

Terlikowsky. When asked inthe courseof that interview whether therewere potential problemswith

% Soto indicated in a statement that a “sheriff” pointed out Eichelman to him and informed
him that “[the] white guy over there, he abused ayoung child. Y ou should go in there and tell those
guysto give him abeating.” (Soto Stmt. (unsigned) dated Sept. 29, 2005 [Ex. R].)
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inmates, Eichelman responded in the affirmative, but the form completed by Sgt. Terlikowsky
indicates that the identity of those persons was “unknown.” (Terlikowsky Dep. [Ex. J] at 22-27,
Lanc. Cty. Prison Med. Dep’t Intake Questionnaire [Ex. T].)

Pursuant to Prison policiesin place at the time, an inmate who meets certain criteriamay be
recommended by the officer performing the classification interview for placement in protective
custody. Protective custody status may also be requested by the inmate or his attorney, the police
or the prosecutor, athough such requests are reviewed by the Prison’s Classification Committee.
Alternatively, withtheapproval of asupervisor or Classification Committee member, aninmate may
be placed on “house aone/ block alone” (“HA/BA”) status, in which theinmate is housed with the
genera population but without a cellmate. Another alternative, which can be elected by the
correctional officerson agiven shift at their discretion, isthat an inmate may be locked downin his
cell inthe genera population, with or without a cellmate, for the duration of the shift. (Jacob Dep.
[Ex. L] at 10-18; Guarini Dep. [Ex. O] at 47-52.) Based ontheamount of bail set for Eichelman and
thefact that therewasno roomin the administrative segregation unit, Sgt. Terlikowsky assigned him
tothe“3-2" pod, which isageneral population areaof the Prison designated for maximum security
inmates. Sgt. Terlikowsky was not aware that, on the previous shift, Sgt. Ennis had directed that
Eichelman be held in acell by himself. (Terlikowsky Dep. [Ex. J] at 27-28, 33-34.)

Before Eichelman arrived on the pod, news of the Taco Bell shooting had spread throughout
the pod’ s inmate popul ation through media coverage and rumorsthat a close relative of the victim
was housed on the 3-2 pod. The identity of the shooter, however, was not known to them. (E.g.,
Mackey Dep. [Ex. G] at 20; StramaDep. [Ex. N] at 13-14, 31-32; Colon Dep. [Ex. U] at 101; Dixon

Dep. [Ex. V] a 18.) Either just prior to or in conjunction with Plaintiff’s arrival on the pod,



however, C.O. King, who wasthe officer in charge of the pod at the time, announced to theinmates
inaloud voicethat the man who shot the child at the Taco Bell wascoming onto their pod. (Ramsey
Dep. [Ex. F] at 13-15, 40-43; Mackey Dep. [Ex. G] at 11-12; Strama Dep. [Ex. N] at 12-13; Cotton
Dep. [Ex. Y] a 70, 72.) C.O. King aso went around the pod showing the inmates that morning’s
newspaper articleregarding the shooting and the arrest of the suspect in the case. (Cotton Dep. [EX.
Y] at 70-71.) Someinmates banged on their cell doors and yelled that they were going to “f--- up”
the person. (Ramsey Dep. [Ex. F] at 15; Cotton Dep. [Ex. Y] at 73.) Another officer commented
to the effect that the shooter would get what he deserved. (Cotton Dep. [Ex. Y] at 71.)

C.0O. King escorted Eichelman to a cell on the bottom tier of the 3-2 pod, in the corner
farthest from the correctional officer’ sdesk. A largepillar partially obstructed the limited view into
the cell. (Ramsey Dep. [Ex. F] at 14.) When C.O. King walked around the pod later that evening
and aninmate asked if Eichelman was the one who shot the Hispanic baby, C.O. King pulled on his
shirt and commented that he did not want to lose hisjob but answered in the affirmative. (Mackey
Dep. [Ex. G] a 11.) By Sunday morning, June 5, 2005, threats against Eichelman — who was
recognized as the guy who shot the Hispanic child — continued. (Cotton Dep. [Ex. Y] at 75-77.)

At the afternoon shift change meeting held on Sunday, June 5, C.O. King advised his
colleagues that Eichelman had been identified in the news media as the shooting suspect and that
“they should pay very close attention to him.” (King Dep. [Ex. M] at 31.) The fact that inmates
“knew what Eichelman was being charged with” and that they had made threats against Eichelman
was aso discussed. (Walton Dep. [Ex. X] at 23.) Sgt. Terlikowsky instructed C.O. Walton, who
was the officer assigned to the 3-2 pod for the next shift, to place Eichelman in “lock down” status

for that 4:00 p.m. to 12:00 a.m. shift, meaning that Eichelman remained locked inhiscell at all times



that other inmates were permitted out of their cells. (Walton Dep. [Ex. X] at 14. See also Unusud
Activity Report of Scott Kearse, dated June 13, 2005 [Ex. W] (reporting that C.O. Kearse was told
that Eichelman was placed on lockdown status by supervisor of previous shift “because of his
charge’).) C.O. Walton asked Sgt. Terlikowsky at the shift change meeting whether Eichelman
should be placed on HA/BA status. Hewastold, however, to mind hisown businessand do hisjab,
asthere was not apotential risk. (Walton Dep. [Ex. X] at 15.) C.O. Walton’s supervisor aso told
him not to put any information in the “Pass On” book to the next shift about the earlier threats
against Eichelman, as they had not occurred on that shift’s watch and no one during that shift had
approached Eichelman’'s cell. (Walton Dep. [Ex. X] at 17.) During that shift, officers did not
observe any taunting of Plaintiff or become aware of any new threats. (Walton Dep. [Ex. X] at 16-
18.)

C.O. Torresworked the 8:00 am. to 4:00 p.m. shift on the 3-2 pod on Monday, June 6, 2005.
He was advised by the correctional officer he was relieving that aguy who shot atwo-year-old was
on the pod and that, while he heard some rumors that inmates were making threats, nothing had
happened. He was not advised that Eichelman had been on lockdown status earlier. (Torres Dep.
[Ex. 1] a 19-20.) During his shift, C.O. Torres recruited and incited various Hispanic inmates on
the pod to assault Eichelman. He asked one inmate, Carlos Colon, and other inmates, in Spanish,
whether they were “going to let him” — meaning Eichelman — “ get away with that, what he did to
thelittle Spanish kid.” He also told the inmatesthat if they wanted to “assault him or do anything”
to let him know. Inmate Colon heard C.O. Torres pose asimilar question to a Hispanic inmate in
the next cell, Jose Mendez, who replied that he was “down withit.” (Colon Dep. [Ex. U] at 17-20,

61-63, 104.)



At the same time, C.O. Torres prepared an “Unusual Activity Report” (“UA”) stating that
Inmate Mendez had stated that he was going to assault Eichelman because he “was the one who shot
the 2 year old boy.” (Unusua Activity Report of Luis Torres dated June 6, 2005 [EXx. Z].) At the
beginning of his lunch break, at approximately 10:00 am., C.O. Torres took his UA report to the
office of hissupervisor, Lt. Billy. Atthetime, Lt. Billy was meeting with four other Prison officials
about another matter. C.O. Torres placed the UA report face down on Lt. Billy’sdesk, did not say
anything to anyone about it, and took hislunch ticket and | eft the office. (TorresDep. [EX. I] at 23-
24; Billy Dep. [Ex. BB] at 18-20.) Around 10:45 am., Lt. Billy had an opportunity to review the
UA report. Hegaveit to Sgt. Wolfeand asked himto “handleit,” asLt. Billy wasbeing called away
to take care of another matter elsewhere in the prien. Sgt. Wolfe agreed to handle it right after
finishing with the matter about which the group was meeting in the supervisors' office. Neither Lt.
Billy nor Sgt. Wolfe, however, called down to the 3-2 pod to inquire about the situation or to confirm
their expectation that C.O. Torreswould have locked Eichelman down. (Billy Dep. [Ex. BB] at 20-
21; Wolfe Dep. [Ex. CC] at 13-18; Billy Memo for Record dated June 8, 2005 [Ex. DD]; Wolfe
Memo for Record dated June 8, 2005 [Ex. EE].)

C.O. Torres returned to the pod from his lunch break around 10:30 am. He tried
unsuccessfully to reach his supervisors by phone regarding his UA report. Just after 11:00 am., he
had the control center open the doors of all of the bottom tier of the pod to alow those inmates out
for lunch. (TorresDep. [Ex. 1] at 24-27.) Around thistime, at |east two Hispanicinmates— Inmate
Mendez and another inmate known as “Mgjor,” who had previously made threats directly to
Eichelman— rushed into Eichelman’scell. “Mgor” punched Eichelman, causing himto fall tothe

floor. Theinmates then punched and kicked Eichelman repeatedly. Other inmates watched from



just outsidethecell. Eichelman screamed for help and then came rushing out of the cell with atowel
held up to his bleeding face. (Eichelman Dep. [Ex. C] at 166-72; Torres Dep. [Ex. I] a 27-28;
Cotton Dep. [Ex. Y] at 83-84.) C.O. Torres had been standing at the far end of the pod during the
incident and was approximately 12-15 feet away when he first heard Plaintiff cry out in pain. He
yelled in Spanish to theinmatesin the cell “stop!” or “get out!” (Torres Dep. [EX. I] at 36; Cotton
Dep. [Ex. Y] at 83-86.)

After the pod was secured, Eichelman was taken to the medical department, where he was
examined and treated. At Lt. Billy’sdirection, he was taken back to the same cell but was housed
by himself and was placed on HA/BA status, which meant that hiscell door was unlocked only when
all other inmates were locked in their cells. (Eichelman Dep. [Ex. C] at 172-75, 182; Wolfe Dep.
[Ex. CC] at 21.) When passing by hiscell, inmateswould bang on hiscell door, yell “baby shooter”
or “baby killer” and threaten to kill or sexually assault him. (Eichelman Dep. [Ex. C] at 174, 176;
Cotton Dep. [Ex. Y] at 97-99.) Two dayslater, he was moved to a protective custody section of the
prison. Thefollowing day, he wasreleased. (Eichelman Dep. [Ex. C] at 182-83, 195-96.) Hewas
subsequently hospitalized for the injuries he sustained in the June 6th assault in his cell.

[11.  PROCEDURAL HISTORY

On February 6, 2006, Eichelman filed this action seeking compensatory damages, punitive
damages, and attorney’ sfees and costs. All countswere brought pursuant to 42 U.S.C. § 1983 but
against various groupings of defendants and under various theories of § 1983 liability. Count I is
brought under afailureto protect theory and remains against Correctional OfficersKing and Torres.
(Compl. at 14-15; PI.’s Opp. to Lanc. Cty. Defs.” Mot. for Summ. Jmt. at 33.) Count Il of the

complaint was premised on a bystander liability theory. After initial briefing, Plaintiff elected to



pursue the claim against C.O. Torres only, but then agreed to withdraw the claim in its entirety.
(Compl. at 15-16; Pl.’s Opp. to Lanc. Cty. Defs’ Mot. for Summ. Jmt. at 23; Ltr. from T.
Himebaugh, Esg. dated Aug. 16, 2007.) Count Il is premised on aconspiracy theory and remained
against Correctional Officers King and Torres, as well as Warden Guarini. (Compl. at 16-17.)
Count 1V is premised on a “policy, custom, pattern and practice” theory and remains against the
County and Warden Guarini. (Compl. at 18-20.) A fifth count was premised on a deliberate
indifference to serious medical needs and was brought against Dr. Doe (again, not a Doe defendant
in the usual sense) and Nurse Stef Doe, both of whom have been dismissed. (Compl. at 20.) All of
theindividuals named in the suit were sued in their individual and official capacities. (Compl. at 3-
6.)

The various defendants filed their answers to the complaint and the parties proceeded with
discovery. The County Defendants and C.O. Torres now seek summary judgment asto al claims
against them.

V. SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate “if the pleadings, depositions, answersto interrogatories,
and admissions on file, together with the affidavits, if any, show that thereis no genuineissue asto
any material fact and that the moving party isentitled to ajudgment asamatter of law.” Fed. R. Civ.
P. 56(c). Anissueis“genuine’ if the evidenceis such that areasonable jury could return averdict
for the non-moving party. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). A factud

dispute is “material” if it might affect the outcome of the case under governing law. Id.



V. DISCUSSION

A. Section 1983, Qualified Immunity

Section 1983 imposescivil liability upon any person who, under color of statelaw, deprives
someone of the rights, privileges, or immunities secured by the federal Constitution or the laws of
the United States. Gruenke v. Seip, 225 F.3d 290, 298 (3d Cir. 2000). Section 1983 “is not itself
asourceof substantiverights, but merely provides amethod for vindicating federal rightselsewhere
conferred.” Grahamv. Connor, 490 U.S. 386, 393-94 (1989). ThisCourt’sinitial inquiry asto each
count of the complaint, therefore, is whether Plaintiff has “alleged the deprivation of aright that
either federal law or the Constitution protects.” Gruenke, 224 F.3d at 298. See also Baker v.
McCollan, 443 U.S. 137, 140, 144 n.3 (1979)). A violation of state law doesnot, initself, giverise
toag§1983claim. See, e.g., Robisonv. Via, 821 F.2d 913, 922 (2d Cir. 1987) (violation of statelaw
neither gives plaintiff a Section 1983 claim nor deprives defendants of the defense of qualified
immunity); see also Davisv. Scherer, 468 U.S. 183, 197 & n.11 (1984) (an official does not lose
qualified immunity if her conduct violated clearly established state law where the conduct did not
violate clearly established federally protected rights).

A municipality cannot be held liable for the alegedly unconstitutiona actions of its
employeeson atheory of respondeat superior. SeeMonell v. Department of Social Servs., 436 U.S.
658, 691 (1978). Rather, aplaintiff must demonstrate that he suffered constitutional injuries that
were caused by either apolicy or custom of the municipality. Beck v. City of Pittsburgh, 89 F.3d
966, 971 (3d Cir. 1996).

Individual municipal officials named in a 8 1983 action in their individual or personal

capacities enjoy qualified immunity from liability under 8 1983 so long as “their conduct does not
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violateclearly established statutory or constitutional rights of which areasonabl e personwould have
known.” Sharrar v. Felsing, 128 F.3d 810, 826 (3d Cir. 1997). The Supreme Court has cautioned
that the inquiry as to whether aright was “clearly established” “must be undertaken in light of the
specific context of the case, not asabroad general proposition.” Saucier v. Katz, 533 U.S. 914, 201
(2001). Asthe Court explained:

“[T]he right the official is alleged to have violated must have been

‘clearly established’ in a more particularized, and hence more

relevant, sense: The contours of the right must be sufficiently clear

that a reasonable official would understand thatwhat he is doing

violatesthat right.” [Anderson v. Creighton,] 483 U.S. [635,] at 640

[(1987)]. Therelevant, dispositiveinquiry in determining whether a

right isclearly established iswhether it would be clear to areasonable
officer that his conduct was unlawful in the situation he confronted.

Before proceeding to discuss each of the four counts of the complaint that are the subject of
the pending motions for summary judgment, we note that Plaintiff alleged in his complaint as to
several of these counts that the defendants actions violated his rights under the Eighth and
Fourteenth Amendments to the United States Constitution, Article | 88 8 and 9 of the Constitution
of the Commonwealth of Pennsylvania, and “the laws of the United States and the Commonwealth
of Pennsylvania.” (See Compl. 168 (Count 1), 74 (Count 11), 80 (Count I11), 85 (Count 1V).) In
their motion, the Lancaster County Defendants challenged the apparent contention that state law or
the state constitution could provide abasisfor § 1983 relief. (See Br. in Supp. of Lanc. Cty. Defs.’
Mot. for Summ. Jmt. at 13.) Plaintiff’s opposition brief focuses on the conduct that he contends
violated his Fourteenth Amendment liberty interest. (See Pl.’s Opp. to Lanc. Cty. Defs.” Mot. for

Summ. Jmt. at 16.) Asthe Lancaster County Defendants observe, Plaintiff’ s opposition appearsto
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demonstrate that he has abandoned claims premised on the state constitution or the Eighth
Amendment. (SeeLanc. Cty. Defs.’ Reply at 13.)

We agree that any violation by Defendants of the Pennsylvania Constitution would not, in
and of itself, support any of Plaintiff’s claims under § 1983.* We also agreethat relief would not be
available under an Eighth Amendment theory of liability, as the Eighth Amendment concerns the
treatment of personsalready adjudicated guilty of acrime— whichwasnot the casewith Eichelman.
See Bell v. Wolfish, 441 U.S. 520, 535-37 & n.16 (1979). Therefore, our anaysis will consider
whether questions of material fact preclude summary judgment on Plaintiff’s various theories of
liability for aviolation of his Fourteenth Amendment right not to be deprived of aliberty interest
without due process of law. Seeid. at 536 n.16 (“Where the State seeks to impose punishment
without [a formal adjudication of guilt in accordance with due process of law], the pertinent
constitutional guaranteeisthe DueProcess Clause of the Fourteenth Amendment.”). Conditionsthat
amount to “punishment” of the detainee would violate the Due Process Clause. 1d. at 535-37.

B. Count |: Failureto Protect

In Count |, Plaintiff asserts that various Correctional Officers“deliberately, recklessly and
malicioudly failed to take reasonable measures to ensure Plaintiff’s safety from attack by other
inmates and instead acted in such amanner asto encourage, facilitate and incite inmates to assault

other inmates such as the Plaintiff.” (Compl. § 65.) He contends that the conditions of his

* To the extent a plaintiff might seek to recover damages directly for a violation of the
PennsylvaniaConstitution apart from 42 U.S.C. § 1983, we observethat “[t] he courtsin this Circuit
that have considered whether there is a private cause of action for damages under the Pennsylvania
Constitution have concluded that no such right exists.” Moralesv. Taveras, Civ. A. No. 05-4032,
2007 WL 172392, *17 (E.D. Pa. Jan. 18, 2007) (surveying cases).
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incarceration posed a substantial risk of harm to him of which the Defendant Correctional Officers
were aware but to which they were deliberately indifferent. (Compl. 1 66.)°
In County of Sacramento v. Lewis, 523 U.S. 833 (1998), the Supreme Court explained that

“the core of the concept” of due processis “protection against arbitrary action” but that “only the
most egregious official conduct can be said to be arbitrary in the constitutional sense.” Lewis, 523
U.S. at 845, 846. In a substantive due process challenge, therefore, “the threshold question is
whether the behavior of the governmental officer is so egregious, so outrageous, that it may fairly
be said to shock the contemporary conscience.” 1d. at 847 n.8. The " exact degree of wrongfulness
necessary to reach the * conscience-shocking’ level depends upon the circumstances of a particular
case.” Miller v. City of Philadelphia, 174 F.3d 368, 375 (3d Cir. 1999). Asthe Third Circuit has
explained:

Where a defendant is confronted with a hyperpressurized

environment such as ahigh-speed chase. . . itisusually necessary to

show that the officer deliberately harmed the victim. Where a

defendant has the luxury of proceeding in a deliberate fashion . . .

deliberate indifference may be sufficient to shock the conscience.

Where a defendant has to act with some urgency, but does not have

to make split-second decisions — such as when a social worker

attempts to remove a child from the parents custody — the

defendant’s actions must reach a level of gross negligence or
arbitrariness that indeed shocks the conscience.

®>We note that the Lancaster County Defendants’ motion, while citing parenthetically to the
Lewis case, characterized this claim as based on the Fourteenth Amendment’s Equal Protection
Clause. (SeeBr. in Supp. of Lanc. Cty. Defs.” Mot. for Summ. Jmt. at 14-15.) We see nothingin
the complaint to suggest that Plaintiff’s claim was premised on an equal protection argument, and
Plaintiff’s opposition to the summary judgment motion makes clear that “Plaintiff is not, as the
Defendants assert, arguing an equal protection claim.” (SeePl.’sOpp. to Lanc. Cty. Defs.” Mot. for
Summ. Jmt. at 16 n.4.)
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Kaucher v. County of Bucks, 455 F.3d 418, 426 (3d Cir. 2006) (quoting Estate of Smith v. Marasco,
430 F.3d 140, 153 (3d Cir. 2005) and Milley 174 F.3d at 375-76) (internal citations and quotations
omitted).

With respect to alleged constitutional violations occurring in the prison context, as another
court in this district has noted, pretrial detainees asserting a constitutional violation based on
conditions of their confinement must prove that prison officials acted with deliberate indifference;
alack of due care by an officia that results in unintended injury is not actionable under the Due
ProcessClause. SeelLassiter v. Buskirk, Civ. A. No. 03-5511, 2006 WL 1737170 (E.D. Pa. June 22,
2006) (citing Kost v. Kozakiewicz 1 F.3d 176, 188 (3d Cir. 1993), and Davidson v. Cannon, 474
U.S. 344, 347 (1986)). Where the injury experienced by a detainee is at the hands of another
prisoner, 8 1983 liability may be imposed on prison officias “if there was intentional conduct,
deliberate or recklessindifference to the prisoner’ s safety, or callous disregard on the part of prison
officials.” Davidsonv. O’'Lone, 752 F.2d 817, 828 (3d Cir. 1984). Courts have found liability on
behalf of prison officialsin appropriate circumstances. See, e.g., Wadev. Haynes, 663 F.2d 778 (8th
Cir. 1981) (prisoner small in stature and previously designated as susceptible to physical abuse
nonetheless placed in cell with two inmates, one of whom was known to have fought in prison and
was recommended for separation from general population; verdict for plaintiff following assault
upheld due to evidence officer acted recklessly and with callous indifference to plaintiff’s safety).

We proceed to analyze the record as to each of the remaining moving defendants.

1 C.0.King
As part of their argument in their brief that the various individual Lancaster County

Defendants are entitled to summary judgment on the grounds of qualified immunity, Defendants
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acknowledgethat Plaintiff alegesthat it wasC.O. Kingwhoinformed inmates of the chargesagainst
Plaintiff. Defendantscontend, however, that because Plaintiff himself told hiscellmatewhat charges
were pending against him, “[t]he actions of the plaintiff himself, as well as the independent source
for theinformation regarding [the] charges” — the newspaper — “establish that Officer King isnot
the source of the plaintiff’sinjuries.” (Br.in Supp. of Lanc. Cty. Defs.” Mot. for Summ. Jmt. at 28.)
They arguethat this claim cannot proceed against C.O. King asamatter of law because Plaintiff has
failed to establish any damages as aresult of conduct by this officer.

In response, Plaintiff pointsto contrary record evidence that, prior to Plaintiff’sarrival, the
inmates on that particular pod knew only generally that aman had shot atwo-year-old Hispanic boy
at Taco Bell but did not know who that personwas. (Pl.’sOpp. to Lanc. Cty. Defs.” Mot. for Summ.
Jmt. at 20-21 (citing Colon Dep. [Ex. U] at 101-02 and Strama Dep. [Ex. N] at 31-32).) C.O. King
bridged that gap for them by, according to one version of events, announcing that the shooter in that
incident was being brought up to the pod, waiving in front of the inmates the newspaper article
identifying Eichelman as the suspect in that shooting, and responding in the affirmative when, after
Eichelman was brought to his cell, an inmate asked if Eichelman was “the guy.” (Ex. G [Mackey
Dep.] at 11.) Plaintiff also pointsto the absence of any evidence that the one person with whom he
had any discussion about the charges against him — his cellmate — assaulted Plaintiff or provided
thisinformation to anyone who assaulted Plaintiff. (Pl.’sOpp. to Lanc. Cty. Defs.” Mot. for Summ.
Jmt. at 21.) (Seealsoid. at 7 (and authorities cited therein).)

Giventhe posture of the case, we must accept astrue thefacts most favorableto Plaintiff that
aresupported by therecord. Onthisrecord, thereissufficient evidencefromwhich areasonablejury

could conclude that C.O. King was responsible, through his deliberate actions, for various inmates
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on the pod learning of the particular crime with which Eichelman was charged and, through his
announcementsto this effect, suggesting that thisinformation would be useful to the other inmates.
The next question, however, isthe extent to which this knowledge by theinmates gaveriseto arisk
of serious harm to which C.O. King was deliberately, recklessly or callously indifferent when he
provided the inmates this information.

The extent to which someone believed to have shot a young child is at greater risk of an
inmate assault is another factual issue on which the partiesdisagree. For purposes of thisclaim, the
significant factisC.O. King’ stestimony that hebelieved that aninmate charged with “ crimesagainst
children” wasmorelikely to be“harassed” by other inmates. (King Dep. [Ex. M] at 18.) He himself
did not discount thereal possibility of such violence, as heidentified at the shift change meeting on
Sunday, June 5 that inmates were threatening to assault Eichelman. Moreover, thereisno evidence
that Eichelman was at risk of an inmate assault for any other reason other than based on the charges
on which he was being detained.

Applying the standards set forth for claims of failure to protect, we conclude that C.O. King
may be liable to Plaintiff for actions taken with deliberate or reckless indifference to therisk of an
inmate assault on Eichelman. Furthermore, we concludethat therecord beforeus provides sufficient
evidence from which areasonablejury could find that C.O. King acted with deliberate indifference
to Plaintiff’ s safety when, knowing that Eichelman was not in protective custody but rather wasin
the general population among violent offenders with whom he would have contact (i.e., a med
times) and was housed in acell furthest from the guard post, he informed inmates of the arrival of

the Taco Bell shooter, provided inmates the newspaper article that identified Eichelman as the
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suspect, and confirmed for an inquiring inmate that Eichelman was “the guy” involved in the
shooting.

We note that the individual Lancaster County Defendants have invoked the doctrine of
qualifiedimmunity asashield to all of the counts brought against themintheir individual capacities.
They correctly notethat if the Court findsthat there has been aconstitutional infraction, it must then
inquire as to whether the right violated by the defendant was clearly establibed at the time of the
infraction such that it would have been clear to areasonabl e official in the situation confronting him
that his conduct would be unlawful. (SeeBr. in Supp. of Lanc. Cty. Defs.” Mot. for Summ. Jmt. at
26-27.) With respect to C.O. King in particular, defendants do not point to any mistaken but
reasonable belief by C.O. King that his actions were constitutionally permissible. Rather, they
merely repeat their factual argument — which is misplaced at this summary judgment stage given
contrary evidence in the record — that Eichelman’s alleged role in the Taco Bell shooting was
publicized by Eichelman himself and by thelocal newspaper. (Seeid. at 27-28.) Defendants do not
direct us to any authority for the proposition that a reasonable official might have mistakenly
believed that informing violent inmates of the fact and nature of the charges against Eichelman in
this situation would not violate Eichelman’ s due process rights. Therefore, wefind that C.O. King
has not met hisburden, at this stage of thelitigation, to show that heisentitled to qualified immunity
as to the failure to protect clam asserted against him in his individual capacity in Count I.
Accordingly, we will not grant C.O. King's request for summary judgment as to this count.

2. C.O.Torres
In hismotion for summary judgment, C.O. Torres seeksto distance himself from the earlier

assault on Eichelman in the holding cell, the decision to house Eichelman in the 3-2 pod, and the
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eventsthrough which theinmates|earned of the particular charges against Eichelman. (Br.in Supp.
of Torres Mot. for Summ. Jmt. a 3-4, 9-10.) As Plaintiff’s response did not attempt to relate the
events of June 4 and June 5 to any actions by C.O. Torres, we agree with Torres that those
allegations do not support a failure to protect claim against him. (See also Reply Br. in Supp. of
TorresMot. for Summ. Jmt. at 3-5.) That conclusion does not, however, resolve al of theissuesas
to C.O. Torres.

With respect to the events that did occur during his shift on June 6, 2005, C.O. Torres
attemptsto paint himself asaproactive, responsibleofficial who acted intheinterest of Eichelman’s
safety to the extent to which he believed he had authority to take various measures. (Br. in Supp.
of TorresMot. for Summ. Jmt. at 10-11.) Hearguesthat hewas under aduty only to take reasonable
measuresto ensure Eichelman’ s safety and that any failureto have done so can be characterized only
as “mere negligence and/or carelessness’ — which does not amount to a constitutional violaon.
(Id. at 11; Torres Reply at 6.)

Inresponse, Plaintiff pointsto the evidence of record of C.O. Torres spersonal involvement
inthe attack that occurred on June 6. According to oneinmate, C.O. Torreswas “recruiting various
prisoners or inciting various Spanish prisoners to assault Mr. Eichelman because of the kid he had
shot.” (Colon Dep. [Ex. U] a 17.) Among the prisonersthat C.O. Torres approached — asking if
he was going to let “him” (Eichelman) get away with what he did — was Inmate Mendez, who
ultimately proved to be one of the two assailantsin the attack of Eichelmanin hiscell. (Id. at 20.)
C.O. Torres also allegedly offered to help to facilitate an inmate assault on Eichelman. (Id. at 17-
18.) Plaintiff assertsthat areasonablejury could concludefromthisevidenceaonethat C.O. Torres

played arolein instigating the assault on Eichelman.

18



Plaintiff also pointsto C.O. Torres' s decision — shortly after writing up a“UA” report for
supervisors informing them of what he believed was a credible threat of harm towards Plaintiff by
Inmate Mendez — to include Plaintiff’ scell door inthegeneral cell door opening for thelunch hour.
Plaintiff characterizes this action as deliberate, reckless, and callous. (Pl.’s Br. in Opp. to Torres
Mot. for Summ. Jmt. at 18.) C.O. Torres attributes this action to the lack of any instructionsto the
contrary from hissupervisors, with whom he had not spoken personally about Eichelman’ ssituation.
(Br. in Supp. of Torres Mot. for Summ. Jmt. at 10-11.) Hetestified that he did not believe that he
had the authority to order aninmateto belocked downinhiscell. (1d. at 10 (citing Torres Dep. [Ex.
] at 24).)

Regardless of whether or not the failure to have excluded Plaintiff’s cell door from the
general opening of the doors on the pod for lunch or for any other purpose® qualifies as an act of
deliberate indifference, we agree that areasonablejury could find that C.O. Torres acted recklessly
and callously by intentionally inciting animosity in theinmatestowards Eichel man and that he acted
with an awareness of the risk that his actions would result in serious harm to Plaintiff at the point
intimeinwhich other inmatesinevitably would have accessto him. Infact, it appearsthat thismay
have been hisobjective. Onthisrecord, thereissufficient evidencefromwhich ajury could find that
C.O. Torres acted with deliberate indifference to the risk of harm to Eichelman and that his actions
satisfied the Fourteenth Amendment “shocks the conscience” standard.

Asdid the other defendants, C.O. Torres also invokes the doctrine of qualified immunity as

adefense to the aspect of this claim that is brought against him in hisindividua capacity. (SeeBr.

® We note that there is also evidence in the record suggesting that the attack occurred just
before the general opening of the doors for lunch.
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in Supp. of Torres Mot. for Summ. Jmt. at 15-16.) The only basis for his assertion of qualified
immunity is his contention that “the facts of record do not establish any cognizable § 1983 claims
against Defendant Torres.” (ld. at 16.) For the same reasons that we declined to extend qualified
immunity to C.O. King, we find that C.O. Torres has not met his burden, at this stage of the
litigation, to show that heisentitled to qualified immunity asto thefailureto protect claim asserted
against him in hisindividual capacity in Count I. Accordingly, we will not grant C.O. Torres's
request for summary judgment as to this count.

C. Count I11: Conspiracy

In Count 111, which invokes § 1983 and which Plaintiff captions “conspiracy,” Plaintiff
asserts that the defendants “entered into an agreement and/or reached a meeting of their minds to
violate Plaintiff’s Constitutional Rights by permitting, encouraging, facilitating and inciting other
inmates to cause physical harm to the Plaintiff” and that the defendants “performed overt actsin
furtherance of the conspiracy.” (Compl. 1 77-78.) In his response to the Lancaster County
Defendants' motion for summary judgment and at the final pre-trial conference, however, Plaintiff
withdrew this claim asto certain defendants. (E.g., Pl."sOpp. to Lanc. Cty. Defs.” Mot. for Summ.
Jmt. at 33.) Asaresult, the named defendants remaining in this count are C.O. King, C.O. Torres,
and Warden Guarini.’

Municipal officials may be liable under § 1983 for a conspiracy to deprive an individual of
aright protected under the Constitution or federal law. Inorder to stateaclaim for conspiracy under

§ 1983, the plaintiff must demonstrate (1) the existence of a conspiracy involving state action; and

" During the oral argument held at the final pre-trial conference, the parties did not focus on
this aspect of the claim as against Warden Guarini. However, as Plaintiff did not affirmatively
withdraw his claim as to Warden Guarini under Count 111, we discuss it here.
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(2) adeprivation of civil rights in furtherance of the conspiracy by a party to the conspiracy. See
Marchesev. Umstead, 110 F. Supp.2d 361, 371 (E.D. Pa. 2000). A conspiracy has been defined in
other contexts as “a combination between two or more persons to do an unlawful act, or to do a
lawful act by unlawful means, or to accomplish an unlawful purpose.” Franklin Music Co. v.
American Broadcasting Cos., Inc., 616 F.2d 528, 534 (3d Cir. 1979). Seealsoid. at 547. Toprevail
on aconspiracy claim, the plaintiff must present evidence of an agreement — “the sine qua non of
aconspiracy,” Spencer v. Seinman, 968 F. Supp. 1011, 1020 (E.D. Pa. 1997) — asit is*not enough
that the end result of the parties’ independent conduct caused plaintiff harm or even that the alleged
perpetrators of the harm acted in conscious paralelism.” Spencer, 968 F. Supp. at 1020.
Defendants contend that Plaintiff has failed to meet his burden at this stage of thelitigation
to support his conspiracy claim, pointing to a lack of evidence in the record that any of the
defendants spoke to each other about Eichelman or were involved in any common plot or plan to
deprive him of his constitutional rights. (See Torres Reply at 10; Lanc. Cty. Defs.” Reply at 27.)
Plaintiff’s opposition to the summary judgment motions recites what he believes is evidence of a
practice at the Prison of “intentionally ‘looking the other way’ when it comesto protecting inmates
charged with heinous crimes against children from violence at the hands of other inmates.” (Pl.’s
Opp. to Lanc. Cty. Defs.” Mot. for Summ. Jmt. at 24; Pl.’s Opp. to Torres Mot. for Summ. Jmt. at
20.) He contends that “[t]he conspiracy to facilitate an assault on the Plaintiff largely involved
DefendantsKingand Torres.” (Pl."sOpp. to Lanc. Cty. Defs.” Mot. for Summ. Jmt. at 25; Pl.’sOpp.
to Torres Mot. for Summ. Jmt. at 20.) He proceeds to describe the fact that C.O. King and C.O.
Torresincited inmates to assault Plaintiff and that they both failed to ensure that Plaintiff would be

protected from other inmates. (Id.) He contends that the conspiracy “further included” two
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supervisorswho wereawareof C.O. Torres sunusual incident report and who failed to act to ensure
Plaintiff’s safety. (Id.) Plaintiff asserts that he “has alleged facts that establish an understanding
among correctional and supervisory staff to intentionally and deliberately disregard clear warnings
that Plaintiff wasin seriousand imminent danger of being assaulted by other inmates’ and facilitated
the assault by putting himinthegeneral populationsrather thanin amore secure setting. (Pl.”sOpp.
to Lanc. Cty. Defs’” Mot. for Summ. Jmt. at 25-26; Pl.’s Opp. to Torres Mot. for Summ. Jmt. at 21.)
1 C.0.King

As discussed above, the record asto C.O. King' sinvolvement in this matter pertainsto his
unsolicited announcements to inmates on June 4 that Eichelman was the suspect in the Taco Bell
shooting and his affirmative response to questions from inmates about whether Eichelman was the
one who shot the Hispanic baby. Theinmates' response, in turn, wasto bang on their cell doorsand
yell that they were going to “f--- up” Eichelman. The record does not indicate that King tried to
dissuadetheminany way. Rather, it appearsthat C.O. King' sconduct wasdesigned tofacilitatethis
reaction and to demonstrate his support for the inmates' stated intention of assaulting Eichelman.

Therecord supports areasonable inference that there was an agreement between C.O. King
and the inmates on the pod that Eichelman should be assaulted due to the nature of the crime with
which he was charged. This would constitute a conspiracy involving state action and, given the
assault sustained by Plaintiff by inmates on the pod, adeprivation of civil rightsin furtherance of the
conspiracy by aparty to the conspiracy. See Marchese, 110 F. Supp.2d at 371. Wefind that thisis

sufficient evidence to permit Plaintiff’s conspiracy claim asto C.O. King to proceed to the jury.
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2. C.O.Torres
As with C.O. King, the record supports that C.O. Torres communicated to inmates that
Eichelman was the shooter of the young Hispanic child. It further supports that he did more: he
advised Inmate Mendez that “if you want to do anything about it,” to “let him know.” Inmate
Mendez responded that he was “down with it” — to count himin. (Colon Dep. [Ex. U] at 18, 104.)
Thisresponse suggests that Mendez understood C.O. Torres' s suggestion as an offer to facilitate an
assault on Eichelman — something which other inmates testified was possible with the assistance
of correctional officers. (See Colon Dep. [Ex. U] at 18 (“We al knew thatif a person or if | put
myself in that place, if | wanted to assault him, we knew that somehow Mr. Torreswould open our
door or had given us access to his cell at one time or another to go into his cell and assault him.”).)
We find that this is more than sufficient evidence to permit Plaintiff’s conspiracy claim asto C.O.
Torres to proceed.
3. Warden Guarini
Thereisno evidencein therecord that Warden Guarini entered into any agreement with any
Prison personnel or inmatesto violate Eichelman’ s constitutional rights. Plaintiff’ s papersdescribe
no personal involvement the Warden had with any of incidents upon which this complaint is based.
While Plaintiff suggests that there was an “understanding” among corrections officers and
supervisory staff to ignore risksto particular inmates, this does not provide the agreement or overt
act required to assign liability to Warden Guarini on a8 1983 conspiracy theory. Therefore, Warden

Gaurini is entitled to summary judgment on this count.
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D. Count IV: Mondll Claim

In Count IV, which is brought against the County and Warden Guarini, Plaintiff asserts that
“ Defendants have adopted and mai ntai ned for many yearsrecognized and accepted policies, customs,
and practiceswithintheprison . . . which knowingly placeinmates such asthe Plaintiff in dangerous
positions and/or increase the risk of danger to inmates such as the Plaintiff.”

Plaintiff’s complaint describes ten different policies, customs, or practices that demonstrate the

defendants' deliberate indifference to individuals such as Eichelman:

A.

Having a custom, policy and practice of permitting
correctional officers to discuss with other inmates the nature
of the crimesthat new inmates/pre-trial detaineesare charged
with, thereby encouraging, facilitating and inciting potential
inmate on inmate assaults,

Having a custom, policy and practice whereby correctional
officers facilitate, encourage and incite inmate fights by
taunting inmates and allowing inmates to taunt and threaten
other inmates,

Having a custom, policy and practice whereby correctional
officers facilitate, encourage and incite inmate fights by
opening otherwiselocked cell doors, allowing violent inmates
access to other inmates;

Having a custom, policy and practice whereby correctional
officers facilitate, encourage and incite inmate on inmate
assaults by failing to properly and timely respond to them and
break them up;

Having a custom, policy and practice of ignoring and/or
downplaying the seriousness of inmate on inmate violence,
thereby acquiescing to an environment where inmate on
inmate violence is accepted,;

Having a custom, policy and practice of failing to properly

train, supervise, investigate and discipline correctional staff
in order to prevent inmate on inmate assaults from occurring;
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(Compl. 784.)

1.

It iswell-established that amunicipal entity isnot liableunder § 1983 on avicariousliability
or respondeat superior theory. Monell v. Department of Social Servs., 436 U.S. 658, 691-92 (1978).
A local government unit can befound liable asa* person” within the meaning of 8 1983, however,
where agovernment body itself causes the constitutional violation at issue. “[1]t iswhen execution
of agovernment’ spolicy or custom, whether made by itslawmakers or by those whose edicts or acts
may fairly be said to represent official policy, inflicts the injury that the government as an entity is
responsible.” 1d. at 694. A course of conduct within the governmental unit can riseto the level of
an actionable “ custom” when, although not authorized by law, the conduct is so long-standing and
well-settled that it can be said to virtually constitute law. 1d. at 690-91; Bielevicz v. Dubinon, 915

F.2d 845, 850 (3d Cir. 1990). “Proof of asingleincident of unconstitutional activity isnot sufficient

Having a custom, policy and practice of improperly
classifying and/or housing pre-trial detainees with violent
convicted individuals;

Having a custom, policy and practice of failingto
appropriately identify inmates who should be placed in
protective custody and/or failing to place those inmates in
protective custody;

Having acustom, policy and practice of failing to ensure that
inmates (including but not limited to pre-trial detainees) are
humanely treated at all times, including but not limited to
being provided food and timely medical treatment; [and]

Having a custom, policy and practice of failing to provide
adequate, proper and timely medical careto individuals such
asthe Plaintiff who have been assaulted within the facility[.]

The County
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to impose liability under Monell unless proof of the incident includes proof that it was caused by
an existing, unconstitutional municipal policy” or unless the plaintiff separately proves that the
policy was unconstitutional. City of Oklahoma City v. Tuttle, 471 U.S. 808, 823-24 (1985).
“Custom may be established by proof of knowledge and acquiescence.” Fletcher v. O’ Donnell, 867
F.2d 791, 793-94 (3d Cir. 1989) (citing Pembaur v. City of Cincinnati, 475 U.S. 469, 481-82 n.10
(1986)). The plaintiff must establish “ scienter-like” evidence with respect to some policymaker in
order for liability to attach to the government entity. Smmons v. City of Philadelphia, 947 F.2d
1042, 1062-63 (ed Cir. 1991). This evidence must point either to actual knowledge or to reckless
indifference on the part of the policymaker. 1d. a 1060-61 & n. 14. “[A]bsent the conscious
decision or deliberate indifference of some natural person, a municipality, as an abstract entity,
cannot be deemed to have engaged in a constitutional violation by virtue of a policy, a custom, or
afaluretotrain.” Id. at 1063. Subjective knowledge on the part of the policy-making official “can
be proved by circumstantial evidence to the effect that the excessive risk was so obvious that the
official must have known of therisk.” Beers-Capitol v. Whetzel, 256 F.3d 120, 133 (3d Cir. 2001).
Seealso Farmer v. Brennan, 511 U.S. 825, 844 (1994). Inany case, the plaintiff must show acausal
link between the execution of the government policy and the injuries suffered. Berg v. County of
Allegheny, 219 F.3d 261, 275 (3d Cir. 2000). More specifically, the plaintiff must show that the
defective policy or custom was the “moving force” behind the violation of the plaintiff’s
constitutional rights. Monell 436 U.S. at 694. A plaintiff may do this by establishing that
alternativesfor preventing thistype of harm were known and available to policymakers but that the
policymakers either deliberately chose not to pursue them or acquiesced in alongstanding policy or

custom of inaction in thisregard. Smmons, 947 F.2d at 1064, 1074.

26



Asdemonstrated above, Plaintiff hasidentified ten alleged municipal customs, practices, or
policies about which he argues there are sufficient facts to proceed to trial, several of which are
interrelated. It isnot necessary for usto review the state of the record as to each aleged policy, as
we conclude that there are sufficient issues for trial asto at least one of the policies.

For example, Plaintiff contendsthat correctional officersfacilitated, encouraged and incited
inmate assaults by taunting inmates and sharing with them the nature of the crimes of new
inmates/pre-trial detainees. Plaintiff also contends that the defendants generally have a custom,
policy and practice of ignoring and/or downplaying the seriousness of inmate on inmate assaults,
which has led to an environment in which such assaults are accepted. Defendants point to the
testimony of the officersthat they did not engagein any improprieties, thelack of any formal policy
permitting these activities, and the lack of evidence that the allegedly violent environment of which
Plaintiff complained was something to which Defendants acquiesced.

In response, Plaintiff points to inmate testimony during discovery that guards routinely
volunteered criminal charge information about an inmate to other inmates. Plaintiff points to
evidence that both C.O. King and C.O. Torres disclosed information about the charges against
Eichelman to other inmates on the pod and that C.O. Riley informed two constables in the
commitment area — who would presumably have no law enforcement need to know — of the
chargesagainst Eichelman. (Pl.’sOpp. to Lanc. Cty. Defs.” Mot. for Summ. Jmt. at 27-28.) Healso
pointsto thefact that, prior to the assault on Plaintiff, another inmate had filed numerous grievances
with Warden Guarini and the Deputy Warden about officers’ disclosure of confidential inmate
information and of violence betweeninmatesonthe pod. Thefact that the Warden alegedly stopped

responding to the grievances suggests that he — the ultimate policymaker for the Prison — was
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acquiescing in this conduct by his subordinates. (Pl.’s Opp. to Lanc. Cty. Defs’” Mot. for Summ.
Jmt. at 29 (citing Cotton Dep. [EX. Y] at 57-61).) The fact that there was no investigation by the
Prison of the earlier assault on Eichelman in the holding cell by Inmate Soto nor any discipline of
Soto for that assault also could evidence a downplaying of the seriousness of inmate on inmate
attacks. (Pl.”s Opp. to Lanc. Cty. Defs.’” Mot. for Summ. Jmt. at 31.) Inasimilar vein, Plaintiff
contends that “ neither of the inmates who assaulted Plaintiff on the pod were given misconducts or
otherwisedisciplined by the prison staff.” (Id. at 30.) He complainsthat thefailureto convey inthe
“Pass On” book to the next shift information about prior threatsto Plaintiff which resulted in aone-
shift lock-down also demonstrated adownplaying of therisk of harm. (Id. at 31.) Finally, heargues
that the failure of the Prison to seek to identify and correct errors made by correctional and
supervisory staff relating to the attack in the pod demonstrates that “[aldministrators and
policymakers within [the Prison] deliberately ignored the real problem, thereby establishing their
acquiescenceto apattern, policy and custom of continued inmateoninmateviolenceat [thePrison].”
(1d.)

We conclude at this stage that Plaintiff has presented sufficient evidence from which ajury
could reasonably conclude that, notwithstanding any formal policy prohibiting correctional officers
from discussing with inmates (and others who have no need to know of theinformation) the nature
of the charges pending against a pre-trial detainee or convicted criminal, there was such a well-
settled practiceamong at | east some corrections officersasto constitute acustom and, moreover, that
thereis sufficient evidence upon which areasonabl e jury could conclude that Warden Guarini must

have known of therisk. As these customs and policies bear a sufficient causal connection to the
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assault that Plaintiff experienced on June 6, 2005, we concludethat Plaintiff may proceed totrial on
this theory of Monell liability against the County.
2. Warden Guarini

Plaintiff also identifies Warden Guarini as adefendant in the count captioned asthe* policy,
custom, pattern and practice” clam. While claims relating to policies, customs, and practices
ordinarily pertain to the liability that may be attributed to alocal governmenta unit as opposed to
an official under the Monell case, we see no reason that Plaintiff cannot proceed with this § 1983
claim against Warden Guarini individually, particularly in light of the fact that Defendants’ papers
do not provide any reason he should be dismissed from this action apart from Plaintiff’s alleged
failureto identify acustom, practice, or policy that cause hisharm. (See Br. in Supp. of Lanc. Cty.
Defs’” Mot. for Summ. Jmt. at 19-27; Lanc. Cty. Reply Br. at 33-34.)

“[D]eiberateindifferenceclaimsimplicating supervisorsfor their deficient policiesaremore
complicated than the other, more direct deliberate indifference claims, because the former add
another level to the analysis.” Beers-Capitol v. Whetzel, 256 F.3d 120, 133 (3d Cir. 2001). A
plaintiff can hold asupervisor liable for his deficient policies if he can identify a specific policy or
practice that the supervisor failed to employ and demonstrate that: (1) the existing policy or practice
created an unreasonable risk of the constitutional injury he sustained; (2) the supervisor was aware
of the unreasonable risk that was created (or that it was so great and so obvious); (3) he was
indifferent to that risk; and (4) the injury resulted from the policy or practice. Id. at 134-35.

Although the parties’ briefing as to this count of the complaint does not separately address
the propriety of this clam as to Warden Guarini, Plaintiff’s opposition to the Lancaster County

Defendants' motion for summary judgment pointsto evidencein the record that, prior to the assault
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on Plaintiff, another inmate had filed numerous grievances with Warden Guarini and the Deputy
Warden about officers disclosure of confidential inmate information and of violence between
inmates on the pod. The fact that the Warden allegedly stopped responding to the grievances
arguably suggests that he was ratifying the conduct of his subordinates, which contributed to the
creation of an environment inwhich theassault on Plaintiff wasboundto occur. (Pl.’sOpp. to Lanc.
Cty. Defs” Mot. for Summ. Jmt. at 29.)

We concludethat, at this stage, Plaintiff has presented sufficient evidencefromwhich ajury
could reasonably conclude that, notwithstanding any formal policy prohibiting correctiona officers
from discussing with inmates (and others who have no need to know of theinformation) the nature
of the charges pending against a pre-trial detainee or convicted criminal, there was such a practice
among at least some corrections officers and that these actions were effectively ratified by Warden
Guarini through his failure to respond when the situation was brought to his attention via inmate
grievances. Therefore, Plaintiff may proceed to trial on this theory of liability against Warden
Guarini.

Again, we recognize that the individual Lancaster County Defendants have invoked the
doctrineof qualifiedimmunity asashieldtoall of the countsbrought against themintheir individual
capacities, noting that if the Court finds that there has been a constitutional infraction, it must then
inquire as to whether the right violated by the defendant was clearly established at the time of the
infraction such that it would have been clear to areasonabl e official in the situation confronting him
that his conduct would be unlawful. (See Br. in Supp. of Lanc. Cty. Defs.” Mot. for Summ. Jmt. at
26-27.) Defendantsdo not, however, point to any mistaken but reasonable belief by Warden Guarini

that his actions were constitutionally permissible. Defendants do not direct us to any authority for
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the proposition that areasonabl e official might have mistakenly believed that the broadcast by prison
officials to violent inmates of the fact and nature of the charges against Eichelman in this situation
would not violate Eichelman’ s due processrights. Therefore, we find that Warden Guarini has not
met his burden, at this stage of the litigation, to show that heisentitled to qualified immunity asto
the claim asserted against himin hisindividual capacity in Count 1VV. Accordingly, wewill not grant
Warden Guarini’ s request for summary judgment as to this count.
VI. CONCLUSION

For the foregoing reasons, we find that Plaintiff has adduced sufficient evidence from which
areasonable jury could find in hisfavor with respect to Count | against C.O. Kingand C.O. Torres;
Count Il against C.O. Kingand C.O. Torres; and Count IV against the County and Warden Guarini.
Summary judgment is appropriate, however, as to Warden Guarini on Count 111.

An appropriate Order follows.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JONATHAN B. EICHELMAN, ) CIVIL ACTION
Paintiff, :

V.
LANCASTER COUNTY, et d., :
Defendants. : NO. 06-547

ORDER

AND NOW, this  21% day of August, 2007, upon consideration of the Motion for
Summary Judgment filed by Defendants Lancaster County, Warden Vincent Guarini, Deputy
Warden Doe, Corrections Officer King, Corrections Officer Volroth, Corrections Officer Lambert,
Corrections Officer Neff, Corrections Officer Walton, and Corrections Officer Sultzbach (Doc. No.
31) and the Motion for Summary Judgment of Corrections Officer Luis Torres (Doc. No. 32), the
memoranda of law filed in support thereof and in opposition thereto as well as defendants’ replies,
and for the reasons stated in the accompanying memorandum, IT ISHEREBY ORDERED that said
motions are GRANTED IN PART AND DENIED IN PART asfollows:

(D) The Mation for Summary Judgment filed by Defendants Lancaster County, Warden

Vincent Guarini, Deputy Warden Doe, Corrections Officer King, Corrections Officer
Volroth, Corrections Officer Lambert, Corrections Officer Neff, Corrections Officer
Walton, and Corrections Officer Sultzbach (Doc. No. 31) is GRANTED asto all
claimsbrought under Count I11 (conspiracy) against Warden Guarini inhisindividua

and official capacities.



)

©)

(4)

The Motion for Summary Judgment filed by Defendants Lancaster County, Warden
Vincent Guarini, Deputy Warden Doe, Corrections Officer King, Corrections Officer
Volroth, Corrections Officer Lambert, Corrections Officer Neff, Corrections Officer
Walton, and Corrections Officer Sultzbach (Doc. No. 31) isDENIED ASMOOT
asto Deputy Warden Doe, Corrections Officer Vol roth, Corrections Officer Lambert,
Corrections Officer Neff, Correction Officer Walton, and Corrections Officer
Sultzbach, who aready have been dismissed in this matter pursuant to the Court’s
Orders dated August 10 and August 15, 2007 (Doc. No. 66 & 76).

The Motion for Summary Judgment filed by Defendants Lancaster County, Warden
Vincent Guarini, Deputy Warden Doe, Corrections Officer King, Corrections Officer
Volroth, Corrections Officer Lambert, Corrections Officer Neff, Corrections Officer
Walter, and Corrections Officer Sultzbach (Doc. No. 31) is DENIED in all other
respects.

TheMotionfor Summary Judgment of Corrections Officer LuisTorres(Doc. No. 32)
iISDENIED ASMOQOT asto all claims brought under Count Il (bystander liability)
against Corrections Officer Torres in hisindividual and officia capacities, in light

of Plaintiff’swithdrawal of this claim in correspondence dated August 16, 2007.



5) TheMotionfor Summary Judgment of CorrectionsOfficer LuisTorres(Doc. No. 32)

isDENIED in all other respects.*

BY THE COURT:

/s/ David R. Strawbridge
DAVID R. STRAWBRIDGE
UNITED STATES MAGISTRATE JUDGE

! Accordingly, the claims proceeding to tria are as follows: Count | against C.O. King and
C.O. Torres, Count 11l against C.O. King and C.O. Torres; and Count 1V against the County and
Warden Guarini.



